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PRESIDENT’S PAGE 


HE absence, for the past several 

months, of any mention in_ these 
pages of the proposed expansion of the 
Association’s headquarters, should not be 
taken as any indication of an abandon- 
ment of the project. Much work has 
been done by the committee in charge 
to work out a plan which will provide 


suitable quarters and dining facilities at 





a minimum of financial obligation on the 


H. F. Selvin 


part of the Association. Difficulties have 
arisen due largely to the unwillingness of responsible caterers 
t undertake to supply dining facilities under present price re- 
strictions. 

\t the time this is being written, however, it is likely that 
quarters will be established in the pent-house of a centrally lo- 
cated hotel, with food and beverages supplied at a reasonable 
cost from the hotel’s kitchen. A most attractive offer has been 
made by the hotel and details are now being worked out. It is 
proposed to rent these quarters for a short trial period, during 
which time the membership can be familiarized with it. There 
will then be submitted to a plebiscite the question whether the 
quarters should be continued on a long-term basis. Full par- 
ticulars will be announced shortly. In the meantime, it can be 
said with reasonable confidence that the long-discussed idea of 
\ssociation clubrooms is soon to become an accomplished fact. 


HERMAN F. SELVIN. 
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CERTAIN MATTERS TO CONSIDER 
PRIOR TO INCORPORATION OF 
A CALIFORNIA CORPORATION 
By Ross C. Fisher* 
HIS article presupposes that the at- 
torney has a client or clients desirous 
of forming a California corporation. It 
also presupposes the general familiarity 
of the attorney with the requirements of 
law and the procedural steps required to 
form a California corporation. It is the 
purpose of this brief and nontechnical ar- 
ticle to point out some fundamental mat- 
ters to be considered prior to the actual 





Ross C. Fisher formation of a corporation. 
These matters are: 
(1) Tax phases—particularly Federal income tax; 
(2) Applicability of the Securities Act of 1933 (herein referred 
to as Federal Securities Act), and the necessity for registration of 
the securities proposed to be issued by the corporation; and 


(3) Applicability of the California Corporate Securities Act. 


TAX PHASES 

The very first matter to consider before incorporation is taxes, 
particularly Federal income taxes. It is not the purpose of this 
article to discuss Federal income taxes, and it will be assumed 
that either the clients have determined or the attorney will deter- 
mine for them that it is advantageous tax-wise to incorporate, 
or that the advantages of incorporation outweigh possible tax dis- 
advantages. This is of first importance. Particularly, there should 
be considered the applicability of the Personal Holding Company 
provisions of the income tax law and, where property is to be 
transferred to the corporation in exchange for stock, the capital 
gain or loss provisions of the Internal Revenue Code, particularly 


section 112(b)(5).** 


*Mr. Fisher is a partmer of Farrand & Farrand, attorneys, Los Angeles, and a 
member of the Board of Trustees of the Los Angeles Bar Association. 

**A very useful article on Internal Revenue Code, Section 112(b)(5), is that of 
Austin H. Peck, Jr of the Los Angeles Bar, entitled “Incorporating a Going 
Business which will be found in the 1950 Proceedings of the Tax Institute of the 


University of Southern California School of Law, at page 161. 
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APPLICABILITY OF FEDERAL SECURITIES ACT 

Taxes having been considered and, it is assumed, resolved in 
favor of incorporation, the second matter to consider is the ap- 
plicability of the Federal Securities Act to the issuance by the 
corporation of its securities, and whether it is necessary to file a 
registration statement under that Act. If it is determined that a 
registration statement is required, very often the attorney will find 
his clients backing away from incorporation. The expense of reg- 
istration, plus the detailed disclosure requirements of the Securi- 
ties and Exchange Commission will often deter clients from in- 
corporation, particularly if they have had no previous experience 
in registering securities with the Commission. The attorney then 
should have in mind the requirements of that Act and should give 
careful consideration to the applicability of the Act to the pro- 
posed transaction. This involves ascertaining whether there is 
any applicable exemption from registration under the Act. 

It should be borne in mind that the coverage of the Act is very 
broad. The basis of jurisdiction is not only the “interstate com- 
merce clause,” but also the “use of the mails,” and in that latter 
connection the use of the mails does not need to be interstate to 
give jurisdiction but may be wholly intrastate. So it is important 
to determine whether there will be an exemption from registration 
under the Act for the contemplated issue of securities of the cor- 
poration. 

Exemptions from registration under the Act are of two types, 
those afforded by the provisions of the Act itself and the limited 
exemptions afforded by the regulations of the Commission as au- 
thorized by the Act. What are these exemptions : 

Section 3 of the Act defines exempted securities. Section 
(3) (a) provides that except as thereinafter expressly provided the 
\ct shall not apply to any of the classes of securities listed in the 
section. It should be mentioned, preliminarily, that the exemp- 
tions do not apply to the fraud section of the Act (Section 17), 
so that if that section be transgressed the fact that the transgres- 
sion involves an exempted security will not help the client. What 
then are these exempted securities and what is their availability 
as grounds of exemption ? 

Section 3(a)(1) exempts securities which prior to or within 
60 days after the enactment of the Act had been sold or disposed 
of by the issuer or bona fide offered to the public, but the exemp- 
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tion does not apply to new offerings after the 60-day period. This 
60-day period was intended to give a short period after the enact- 
ment of the Act in which securities might be issued without filing 
a registration statement. As such its importance as an exemption 
from registration in connection with current offering of securities 
for sale is passed. While not pertinent to this article, it occurs 
to the writer that it may be important as a basis for exemption 
under certain conditions in connection with offers to purchase 
securities in this way: 

It must be borne in mind that the Securities Act applies not 
only to sales or offers to sell, but also to offers to buy, securities. 
Section 5 of the Act—the registration section—provides that un- 
less a registration statement is in effect as to a security it shall 
be unlawful for any person directly or indirectly to make use of 
any means or instruments of transportation or communication in 
interstate commerce or of the mails to sell or offer to buy such 
security through the use or medium of any prospectus or other- 
wise. As pointed out, Section 3(a)(1) defines as an exempted 
security a security issued or disposed of prior to 60 days after 
the enactment of the Act, or prior to July 27, 1933. Hence it 
would appear that under Section 3(a)(1) offers could be made 
to buy a security which had been sold or disposed of by the issuer 
prior to July 27, 1933, even though there was no registration 
statement in effect as to such security. 

Without elaborating thereon, certain specific types of securities 
are exempt, i.¢., securities issued or guaranteed by the United 
States or state or political subdivisions (Section 3(a)(2)); cer- 
tain commercial paper (Section 3(a)(3)); securities of certain 
charitable organizations (Section 3(a)(4)); securities of build- 
ing and loan associations, savings and loan associations, and farm- 
ers’ cooperatives (Section 3(a)(5)); securities of common car- 
riers subject to the Interstate Commerce Act (Section 3(a) (6) ) ; 
receivers’ and trustees’ certificates issued with court approval 
(Section 3(a)(7)); certain insurance or endowment policies or 
annuity contracts (Section 3(a)(8) ). 

Sections 3(a)(9) and 3(a)(10) are similar and should be con- 
sidered together. Section 3(a)(9) exempts “any security ex- 
changed by the issuer with its existing security holders exclu- 
sively where no commission or other remuneration is paid or 


(Continued on page 451) 
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OPPORTUNITIES IN ESTATE 
PLANNING FOR LAWYERS 
By Elmer Low* 
¢s¢T*STATE PLANNING?” is a term 
which has come into popular use 
within the last ten years. It was prob- 
ably coined by insurance men or banks 
for the purpose of directing business to 
them. Even to lawyers its connotation is 
not too clear. A good working definition 
would be that it is the most beneficial ar- 
rangement of one’s property and business 
interests to bring about economical trans- 
Elmer Low mission at death. 


There are current phases of the subject wherein the plan- 
ning has very little to do with death, but as the expression 
“estate planning” indicates, its motivation is generally death. 
The economies sought to be effected are usually in inheritance, 
estate and income taxes, costs of administration, and in the 
avoidance of creditors’ rights and the delays and expenses of 
administration. Sound estate planning is also concerned with 
implementing a person’s dispositive objectives by a plan calcu- 
lated to give the objects of his beneficence the fullest enjoyment 
of his estate in accordance with their particular needs, with the 
minimum of expense and delay. The tools used are deeds, 
wills, trusts, both inter vivos and testamentary, articles of part- 
nership, with their complementary buy and sell agreements, arti- 
cles of incorporation, with their complementary stock retirement 
agreements, insurance policies, annuities, gifts, powers of appoint- 
ment. 

The need for estate planning is truly enormous. Practically 
everyone over the age of twenty-one years needs to have some- 
thing done in this respect. We can pass over the wealthy widow 
and the successful business man as obvious cases, but a young 
married man needs a will if only to avoid the expense of an 
administrator's bond, or to provide for the guardianship of 
minor children in the event of common disaster. There are 
many elderly people whose principal estate consists of a family 


*Mr. Low is a member of the New York and California Bars and is located in 
Pasadena. 
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home held in joint tenancy. If the property was acquired some 
years ago at a low cost basis, the survivor may under subsequent 
sale be faced with a large capital gain tax. This may be 
avoided by changing the nature of the form of the holding to 
community property or to tenancy in common. In addition, 
these people need a will as a basic step in their simple estate 
plan. Not infrequently, surviving spouses who have succeeded 
to jointly owned property place the property in joint tenancy 
with a new spouse. They need to be reminded that on their 
death their children will not be provided for. You point out 
that the will giving such property to the children has no effect 
on joint tenancy property and that the assurance by the other 
spouse that the children will succeed to it is not sufficient pro- 
tection for them. 

Then there are many people who have holographic wills. The 
latter are an abomination, and expensive and ineffectual from 
a dozen viewpoints. The most elemental phase of estate planning 
is the drawing of a proper will. How is the public to know 
about this? We will discuss that later. 


The single entrepreneur, although a competent business man, 
gives little thought to the problems of his business on death; he 
tends to disassociate his business estate from his personal estate, 
the business creditors from his personal creditors; he has some 
vague notion that his son or wife will succeed him in the business. 
He does not know that his executor might have to liquidate his 
business on death; that because of the personal liability involved 
the executor might be inclined to liquidate the business; that if 
there are any infant distributees it might be difficult to secure 
court approval to continue the business. He would be delighted 
to know that there are sound, economical plans for the disposition 
of the business. Most business men think of good will only when 
buying or selling a business. They do not know that the inheri- 
tance tax authorities have a formula for appraising and taxing 
good will, even though it does not appear on the balance sheet, 
and the taxation of such items might burden the estate already 
in not too liquid condition. 

Practically every partnership needs to have reviewed the part- 
nership articles to determine whether the dissolution on death 


provisions contained therein are drawn according to sound estate 
(Continued on page 456) 
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INVESTIGATIVE PHOTOGRAPHY 
By Fred Witman* 
HE role which photography will play 
in legal matters is bound to expand 
at an accelerating rate with the coming 
years. Not far from its infancy, yet with 
two technological wars behind it, plus 
man’s own urge to surpass himself, this 
subject has leaped into the forefront of 
the fine arts and, in addition, has become 
established as a great scientific tool with 





constantly unfolding possibilities. 

Fred Witmen From X-rays which penetrate into the 
core of matter, and with mechanical adaptations making it pos- 
and 





sible to stop or “freeze” motion to a millionth of a second 





perhaps faster—through the ordinary technics which reveal the 
visible surfaces of things as they are, down to films and lenses 
which differentiate colors normally alike to the human eye, pho- 
tography now makes it possible to tell clear, honest and stark 
facts in the courtroom. Without photography’s aid, the best of 
words are painfully garbled and hopelessly voluminous. The Chi- 
nese sage who said, “One picture is worth 10,000 words” accu- 
rately predicted the place where photography now stands. 

The legal usage of photography, however, naturally creates 
problems. They are of two sorts: (1) admissibility of pictures 
in evidence, and (2) their validity. As an investigator, it would 
be ridiculous for me to be concerned with the first point. Anyone 
taking a picture for Court use, however, should be sufficiently 
well-instructed in the case to take photographs which illustrate the 
points at issue so there can be no question as to their relevancy. 

What is a valid photograph? It is a picture which truly repre- 
sents that which it purports to represent. That is not quite so 
simple as it sounds because, except for photographic copies of 
documents or other flat surfaces, the ordinary photograph reduces 
to two dimensions what, in reality, is a three dimensional object 
or scene. On top of that, in the case of most photographs, the 
three dimensional objects which are reduced to two dimensions 
are rendered in shades of gray running from pure white to abso- 


*Mr. Witman is a state-licensed investigator located in Los Angeles who limits 
his serviccs to civil and criminal investigations for attorneys. 
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lute black, although their real colors may have been as varied as 
the rainbow itself. Such photographs are known as “black-and- 
whites.” 

In analyzing a photograph, if distances are important, it would 
be perfectly possible to produce three dimensional measurements 
from it with remarkable precision by the application of certain 
known distances to the whole in a scaled perspective rendering. 
To illustrate the point here, suppose there has been a murder. 
The police have made certain photographs of the scene. Suppose, 
further, that the newspaper men got to the scene of the crime 
later and took their photographs. A critical piece of evidence 
appears in both sets of pictures, but at seemingly different posi- 
tions from the body. From the two sets of photographs it would 
be possible to determine whether or not the critical piece of evi- 
dence had been moved during the interval of photographing. In 
the event the object had been moved, despite testimony to the 
contrary, the photographic method would prove the point indis- 
putably. Substantial movement would not have to be submitted 
to perspective analysis. 

In the case just suggested, the color of the object is not im- 
portant. Recognition of it is sufficient and black-and-white ren- 
dition proves adequate. This is true of many situations such as 
showing the general factors involved in an accident scene, such as 
cross-walks, stop-signals, vehicular damage, and so on. However, 
it might be required of us to show how an injury to a person 
appeared at a given time. We might well be concerned with an 
injury which left a substantial scar but which appeared with vir- 
tually no coloration, or just a slight pinkish tinge. Here, with 
a film which will render in black-and-white the wound as the 
eye sees it, the final print will be of very little service. However, 
by using orthochromatic film, the slight pinkish tinge can be made 
to appear on the print very much darker than it appeared to the 
eye. (The same result can be achieved with panchromatic film 
and the proper filter.) Now, the question arises as to the validity 

f such a picture. My own opinion is that such a picture should 
be offered in evidence with the explanation that, to show the ex- 
tent of the wound, it was necessary to use technical means to do 
so. I point this out because the panchromatic films are so de- 


signed to see things, in terms of black-and-white in translated- 


(Continued on page 461) 
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THERE MAY BE A PRELIMINARY 
REPORT IN YOUR FUTURE 
F. W. Audrain* 
ANY of you have read a preliminary 
report by which you and your clients 
obtain preliminary information as to the 





condition of title to land which is to be 
the subject of a sale, loan, lease, exchange 
or other program. The closing of the 
transaction may have, as one of its con- 
ditions, the furnishing of a policy of 
title insurance showing a vesting and 





encumbrances acceptable to a prospective 
F. W. Audrain insured. 

Many lawyers obtain a preliminary report as soon as their 
clients appear to be reaching a definite plan of action involving 
a parcel of land. Most reports show a condition of title that is 
substantially consistent with the owner’s statements as to owner- 
ship and encumbrances and the proposed transaction may be un- 
dertaken without misapprehension as to the status of the title to 
land. 

Some reports do reflect unexpected matters which call for addi- 





tional work on the part of owners and their lawyers. The fol- 


lowing illustrations are typical of the unexpected item in the pre- 
i liminary report. 

. (A) In 1905 husband and wife purchased acreage in Orange 
County, each spouse using separately owned funds therefor. Title 
was taken in the husband’s name. For forty years they allocated 
the income and expense to their respective accounts and regarded 
their undivided halves as their separate properties. For income 





tax returns, the separate property treatment continued. Death 
came and executors, acting for both estates, after showing an un- 
divided half interest in the inventories in each estate, decided to 
sell these halves out of each estate. Reports were obtained which 
gave the first information that the record title was in the husband. 

Because of the complexity of the estate and inheritance tax 
problems, a sale out of the husband’s estate alone was not feasible. 


Sales of undivided halves were had out of the two estates. An 


*Mr. F. W. Audrain is a member of the California Bar and is counsel for 
Security Tithe Insurance and Guaranty Company 
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able lawyer persuaded purchasers to accept executors’ deeds, to- 
gether with a policy of title insurance vesting an undivided half 
in the devisees of the deceased husband and one-half in the pur- 
chaser. The preservation of the tax program in this instance led 
to the executors’ agreement to undertake to secure a decree for 
the buyer which would in effect find that the wife had actually 
been the owner of an undivided half as her separate property. 


(B) Frequently the report shows that the property the execu- 
tor is about to sell may be subject to a lien for the federal estate 
tax. Usually the timing of the sale and escrow precludes obtain- 
ing a release of the lien as to this property. The executor tries 
to convince the title officer that there will be no tax or that there 
are ample funds to pay the tax, or states that the estimated tax 
has been paid. This is where the lawyer for the estate should 
be heard from. His letter may include a statement of the inven- 
tory value, values of property not subject to probate administra- 
tion, his knowledge of the descendant’s affairs, that there were no 
gifts that might be claimed to be in contemplation of death, his 
consideration of trusts, life insurance, of other matters that bear 
on tax liabilities, and the facts as to claims, credits and allowances 
for family support. 

On the basis of the lawyer’s letter, the title insurer is often able 
to take the risk that the estate tax will not have to be satisfied out 
of this property. 

Owners sometimes insist that a prospective tax will not be over, 
perhaps, $1,000, and leave cash in that amount with the insurer to 
be redelivered when they produce a tax release. Cause for re- 
flection exists when the releases disclose payment of taxes in 
amounts exceeding $10,000. 

Several years ago a sale of land occurred out of a solvent es- 
tate. Because the federal estate tax lien appeared to have at- 
tached, a release or deposit was requested. The title officer was 
persuaded to waive the requirement because of the apparent abil- 
ity of the estate to pay the tax. After the sale the widow ob- 
tained an order for her support according to very comfortable 
standards. This allowance consumed so much of the estate that 
the estate tax was obviously going to have to be satisfied out of 
the land. The title insurer made a substantial payment to the 
Collector to protect its insured. 


(Continued on page 469) 
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MATTERS PRIOR TO INCORPORATION 
(Continued from page 444) 

given directly or indirectly for soliciting such exchange.” It will 
be noted that this exemption is restricted to (a) securities ex- 
changed by the issuer with its existing security holders, and (b) 
where no commissions or other remuneration are given directly 
or indirectly for soliciting such exchange. Thus the availability 
of Section 3(a)(9) as an exemption is definitely limited on ac- 
count of the restriction that no commission or other remuneration 
be given for soliciting the exchange. While it has been held that 
this does not prevent the payment of expenses of reorganization, 
the exemption is lost, for example, if payments are made to solicit 
the consent of bondholders to the plan of reorganization. 


Section 3(a)(10) is a much broader exemption than Section 
3(a)(9) and is a very important one frequently relied upon and 
hence is quoted: 

“Any security which is issued in exchange for one or 
more bona fide outstanding securities, claims or property 
interests, or partly in such exchange and partly for cash, 
where the terms and conditions of such issuance and 
exchange are approved, after a hearing upon the fairness 
of such terms and conditions at which all persons to 
whom it is proposed to issue securities in such exchange 
shall have the right to appear, by any court, or by any 
official or agency of the United States, or by any State 
or Territorial banking or insurance commission or other 
governmental authority expressly authorized by law to 
grant such approval.” 


Section 3(a)(10) differs from Section 3(a)(9) in that the 
security under Section 3(a)(10) may be issued for outstanding 
“securities, claims or property interests.” Thus it is not restricted 
to an exchange of securities as is true as to Section 3(a) (9). Also 
under Section 3(a)(10) the securities issued in the exchange do 
not have to be with existing security holders. Further, there is 
no prohibition against the payment of commissions or remunera- 
tion in the securing of the exchange as is true in Section 3(a) (9). 

While Section 3(a)(9) does not require any hearing, Section 
3(a)(10) provides that the terms and conditions of such issuance 
and exchange must be approved after a hearing upon the fairness 
of such terms and conditions at which all persons to whom it is 
proposed to issue securities in such exchange shall have the right 
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to appear by any court, or by any official or agency of the United 
States, or by any state or territorial, banking or insurance com- 
mission, or other governmental authority especially authorized by 
law to grant such approval. 

When Section 3(a)(10) was enacted in 1934 the Corporate 
Securities Act of this state did not contain any provisions ex- 
pressly authorizing the conducting of hearings by the Commis- 
sioner. It was amended to expressly authorize such hearings, 
such amendment being in identical language to that of Section 
3(a)(10), and is now found in Corporations Code, Section 25510. 
In those instances where the issuance of the securities comes 
within the jurisdiction of the Commissioner of Corporations, a 
very broad exemption is thus afforded through the operation of 
Section 3(a)(10) if a full hearing is secured under the provisions 
of Corporations Code, Section 25510.* The Commissioner has 
adopted rules and regulations with respect to these hearings which 
will be found in the California Administrative Code, Title 10, 
with reference to the Division of Corporations, Department of 
Investments. It is of course necessary that the securities be is- 
sued in exchange for outstanding securities, claims or property 
interests, or partly in such exchange and partly for cash. It is 
not necessary that this exchange be with existing security holders 
of the issuer. It might be mentioned that the Public Utilities 
Act of the State of California has also been amended to ex- 
pressly give the Public Utilities Commission authority to hold 
hearings, thus giving the Commission authority to conduct hear- 
ings and to approve the terms and conditions of the issuance and 
exchange in those transactions in which the Commission would 
have jurisdiction.** 

Section 3(a)(11) exempts “any security which is a part of 
an issue sold only to persons resident within a single State or 
Territory, where the issuer of such security is a person resident 
and doing business within, or if a corporation, incorporated by 
and doing business within, such State or Territory.” This is the 
so-called exemption of intrastate issues. As persons, as defined 


in the Act, includes corporations, this would permit the issuance 


See article by Herbert A. Smith, now Assistant Commissioner of Corporations 
charge of the Los Angeles Office of the Commissioner, on “Hearing Procedure and 
Practice before the Division of Corporations,” State Bar Journal, August 1943, p. 275. 
**The utilization which can be made of Section 3(a)(10) is very extensive. Some 
ndication of this is contained in an article in 45 Yale Law Journal, p. 1050, entitled 
Ffiect of Section 3(2)(190) of the Securities Act as a Source of Exemption for 


Securities Issued in Reorganization 
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of securities by one California corporation to another California 
corporation. Also, if the persons to whom the securities were to 
be issued by a California corporation were all residents of Cali- 
fornia, the securities could be issued without registration. This 
exemption is frequently availed of by issuers restricting their 
offering to persons resident of the state of California, and 
that connection a statement is secured from the subscriber to the 
effect that they are residents of the state of California. If any 
of the securities are in fact issued to a non-resident, the exemp- 
tion is lost. Further, the entire issue must be sold to residents 
of the same state. In view of the fact that the exemption is lost 
if the security is sold to non-residents, before relying on this ex- 
emption the attorney should be very certain that the person to 
whom the securities will be issued are only persons resident within 
a single state. 

Section 3(b) is the section which gives authority to the Securi- 
ties and Exchange Commission by rules and regulations to add 
any class of securities to the securities exempted provided that 
no issue of securities shall be exempted under Section 3(b) by 
the Commission where the aggregate amount at which the issue 
is offered to the public exceeds $300,000. Pursuant to the pro- 
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visions of Section 3(b) the Securities and Exchange Commission 
has by rules and regulations prescribed the conditions under which 
securities shall be exempt from registration provided the offering 
price shall not exceed the $300,000. It is not within the scope 
of this article to discuss the details of these regulations but the 
attorney should, of course, review them with care if the proposed 
offering is within the $300,000 limitation to see whether there 
would be an applicable exemption under the rules. One word of 
caution should be mentioned and that is that in computing the 
$300,000 limitation there must be included the aggregate amount 
of all assessments legally levyable thereon at the time of the offer- 
ing or at any time thereafter. Thus if the proposed stock of 
the corporation is assessable and the amount of assessments not 
limited, the effect would be that the corporation would have no 
exemption from registration available under Section 3(b). Also 
in computing the $300,000 limitation there must be included the 
aggregate amount of all accrued dividends on the stock. 

Another possible basis for exemption from registration to be 
considered is Section 4(1) of the Act. This provides, among 
other things, that Section 5 of the Act (the registration provi- 
sions) does not apply to “transactions by an issuer not involving 
any public offering.” The difficulty in using this exemption lies 
in determining what constitutes a “public offering.” The Com- 
mission soon abandoned its so-called rule of twenty-five, namely, 
that an offering to not more than twenty-five persons was not 
an offering to a substantial number and therefore presumably did 
not involve a public offering, and announced instead that in deter- 
mining whether there was a public offering a number of factors 
should be considered such as, (1) the number of offerees and 
their relationship to each other and to the issuer, (2) the number 
of units offered, (3) the size of the offering, and (4) the manner 
of the offering.* The transaction should be carefully considered 
in the light of these factors before this exemption is relied on. 

APPLICABILITY OF THE CALIFORNIA CORPORATE 

SECURITIES ACT 

The next point to consider before forming the corporation is 
the applicability of the California Corporate Securities Act and 

*Opinion of General Counsel, Release No. 285 of January 24, 1935, reported in 
Commerce Clearing House Federal Securities Law Service, Vol. 1, $2266.15. A 
good discussion of the availability of Section 4(1) as a basis for exemption will be 


found in the article by Graham L. Sterling, Jr., of the Los Angeles Bar, in the 
Los Anceces Bar Bucvetin of February, 1947, p. 172. 
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whether the proposed issuance is either exempted from the Act 
or can be brought within the Act and regulations issued there- 
under so that a permit can be obtained from the Commissioner of 
Corporations. Attorneys are so generally familiar with the cov- 
erage of the Corporate Securities Act that no attempt will be 
made in this article to summarize its provisions.* It may not be 
amiss to make some mention as to the form of application to the 
Commissioner of Corporations. The statutory requirements of 
the application for the most part are found in Sections 25,502 and 
25,504 of the Corporations Code. In addition to that there are 
the rules and regulations of the Commissioner found in Title 10 
of the Administrative Code. Even though it does not make for 
a very artistic application, generally our office follows the prac- 
tice of setting forth in the application the matters required by 


1 


. using the same lettering, and if a particular letter is not 





sioner, following the same procedure. While an application in 
the nature of a running account would be more readable, follow- 
ing this procedure does have the advantage that the deputy han- 
lling the matter can check the application more easily for com- 
pliance with the statutory and Administrative Code requirements. 
lso, drafting the application in this manner provides a good 
k for the attorney as to these requirements. 





The three foregoing matters having been first considered, the 
attorney may proceed intelligently with the formation of the cor- 
1, but it would seem that each of the three matters above 
i should be carefully canvassed by the attorney before 
ing the actual drafting of the corporate papers. 





The foregoing discussion is not intended to be at all exhaus- 
tive, it being intended merely to again call the attention of attor- 
neys to the three obvious matters to be considered before incor- 
poration. If it will serve to firmly fix these in our minds perhaps 
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partner or a survivorship clause between the partners inserted 
in the articles. The surviving partner may have an option to 
buy or he may be obligated to buy. The sale of the interest in 
death may be financed by insurance, various formulae may be 
employed to determine the selling price in which the question of 
good will again becomes important. The partnership interest 
may be subject to devise. Where the intent is that the estate 
of the deceased partner is to receive a portion of the profits 
for a period after his death, if income tax liability to the estate 
is to be avoided, care should be taken to see that the agreement 
does not contemplate that the estate should be a partner in the 
firm, or that the payment to the estate does not have the aspect 
of a distributive share of partnership income. 

One of the many things that can be done under the aspect of 
current estate planning is the matter of incorporating the busi- 
ness of clients. It is axiomatic that the form of business enter- 
prise adopted be dependent upon its own facts. However, in 
many cases clients should incorporate but the catchword, “double 
taxation” deters them. It could be pointed out that under today’s 
competitive practices the normal small business man should be 
content to receive a generous salary plus reasonable bonus for 
services actually rendered, leaving no surplus for dividends. The 
immunity from personal liability and the clean-cut nature of the 
corporate arrangement are great arguments for a corporation. 
The fragility of a partnership and its excessive vulnerability 
to dissolution should be impressed upon the client. 

In closed corporations the problem of succession to ownership 
interests is even more acute than in partnerships. On death the 
corporation does not dissolve and the surviving associates might 
be in majority control of the business, the estate merely owning 
unmarketable stock. If the corporation had had only two chief 
stockholders the surviving one might offer his own price for 
the stock, the alternative being liquidation and perhaps a reacqui- 
sition of the assets by the survivor at liquidation prices. The 
ordinary business man thinks little, if at all, about these things 
and a service would be done him by explaining various plans 
for stock retirement on death. 

If the estate is of such size that it is likely to come within 
the orbit of the Federal Estate Tax, a review of wills and trusts 
drawn before the 1948 Revenue Act becomes imperative. 
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One engaged in the general practice of law cannot help observe 
that the public is constantly exerting great pressure to by-pass 
probate administration by the use of gifts, insurance policies and 
various types of transfers intended to take effect at death, and 
the public has a dangerously confused knowledge of these things, 
very little of which has been imparted to it by lawyers and much 
of which comes from insurance men, accountants, bank employees, 
investment men and others. I regret to say that your ordinary 
individual is afraid to go to a lawyer. He hears about outlandish 
fees being charged. Nobody has told him that preventive legal 
advice is the cheapest thing he can buy. The point is, there is a 
tremendous public need for estate planning and it is not being 
serviced by lawyers, and since business, as well as nature, abhors 
a vacuum, the need is being fulfilled by others. 

Let me give you an example: A business man comes to my 
office to have a will drawn. Why does he come? He is going 
on a business trip, or is taking his wife on a vacation, or he is 
going to the hospital for an operation, and he is worried about 
disaster or death. He gives me a simple outline of his problems: 
“Everything to Mary. If we die in common disaster then equally 
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between my children. Could you have it ready by tomorrow 
afternoon? Just a simple will, you know, just in case anything 
happens.” 

“Just a moment. It is not so simple as that. There are 
problems of estimated taxes, the state of liquidity, joint tenancy 
and community property problems, in addition your business in- 
terests need to be analyzed, your partnership agreement studied, 
and how have you arranged your insurance? Have you taken 
advantage of the favorable options offered by some policies? Sir, 
you need an estate planning job.” 

“How long will it take? How much will it cost? We-ell, I 
tell you, Mr. Lawyer, just draw the will like I said and I will 
take up the other probems some time later.” 

On the way down in the elevator he says to himself, “Is that 
fellow a lawyer or a salesman!” 

He has not been motivated to appreciate his problem, nor has 
he been conditioned to expect that a lawyer would request such 
information. 

Some time later he may get his estate planned “free of charge” 
and at his convenience by someone expecting to sell something as 
a result thereof. He is impressed. From now on, in his mind 
and in the minds of his friends, the one to see for estate planning, 
whoever he may be, is certainly not the lawyer. Now the reasons 
for this are various: Perhaps chief among them is the fact that 
the great business techniques of the twentieth century, marketing, 
advertising and selling, have not been used by lawyers. The ordi- 
nary general practitioner is not far removed in methods employed 
in servicing the public from his brother practitioner of a century 
ago. The public has not been conditioned to seek the advice 
of the Bar in pre-litigation matters, and the Bar does nothing 
to acquaint the public with its need for estate planning and there- 
after to motivate it to have such need serviced. The net result 
is that the public is not properly protected, and that matters which 
exclusively belong within the province of lawyers are being taken 
over by laymen. The next question is, what should lawyers do 
about the situation? The Bar Associations should employ the 
technique of marketing, advertising and selling, compatible with 
the public welfare and the dignity of the Bar. This means in- 
stitutional advertising by local Bar Associations to the effect that 
the public needs estate planning; that joint tenancy is not all it 
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is cracked up to be; that everyone should have a will, assigning 
the reasons therefor; that holographic wills are dangerous; that 
fees in preventive law are reasonable and that the Bar as a 
whole is more interested in preventive law than in litigating, 
and that the proper one to plan an estate is an attorney, who 
will supervise and co-ordinate the work of different special experts 
who might have to be brought in. Correlative to this is the matter 
of stamping out the practice of law by insurance men, bank 
employees and others. Consideration should be given to the 
matter of reviewing advertising by such people on matters which 
impinge upon the practice of law. The response that such adver- 
tising is an indirect benefit to lawyers is not too impressive, and 
it is submitted that Bar Associations should do their own adver- 
tising. The argument of such lay organizations that they are 
desirous only of co-operating with the lawyer, on reflection, might 
be a specious one. It certainly is not their immediate aim and 
it is valid only if the guiding agent and co-ordinator of the estate 
plan is the attorney and his prominence in such position is em- 
phasized. It is specious when the intent or effect is to relegate 
the attorney to a position of mere scrivener—to draw the deeds 
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and the wills in accordance with a plan already worked out be- 
tween the client and the layman. 

Of course, to complement the plan to acquaint the public with 
the vast need that it has for sound, unbiased, and disinterested 
advice in the arrangement of its property interests, the lawyer 
himself will have to know a little of the fundamental ‘principles 
of estate planning. In the first place, you do not have to be a 
tax expert to service the ordinary run-of-the-mine client. With 
very large estates it might be different. You must know or re- 
fresh yourself on some of the principles of insurance law, partner- 
ship law, the incidents and the implications of the four types of 
co-tenancy permitted under the Code, and the comparatively sim- 
ple working knowledge of inheritance, estate, income and gift 
taxes. The Committee of Continuing Education of the Bar has 
sponsored a series of lectures on the subject, which, if they will 
not make you an expert, will at least acquaint you with the nature 
and scope of the work. Besides, there are some excellent books 
on the subject of estate planning. Edward Polisher*has two 
excellent volumes called, “Estate Planning and Estate Tax Sav- 
ing.” Mr. René A. Wormser of the New York Bar and Mr 
Mayo Adams Shattuck of the Boston Bar have both written good 
books on the subject. Mr. Shattuck’s book puts emphasis on the 
insurance and trust aspects of the situation. Prentice Hall has 
recently published two useful books called, respectively, “Wills 
Course” and “Trust Course.” Both have excellent chapters on 
estate planning. 

In conclusion may I say that there is a great opportunity for 
lawyers both to make money and to perform a public service in 
a pleasant, interesting and constructive way in the field of estate 
planning, and that they can realize on that opportunity only by 
acquainting the public with its needs, and offering, through insti- 
tutional advertising, their services for the satisfaction of such 
needs. 

INVESTIGATIVE PHOTOGRAPHY 

(Continued from page 448) 
intensities as the human eye sees them. To use technics that hide 
or reveal color intensities substantially different from their evalu- 
ations by the human eye is a fraud unless there is some valid 
purpose and the explanation is made by the offering party. 
If color is at the heart of the issue, then there is no substitute 
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for color photography. Very frequently, severe injuries will be 
superficially or even completely healed at the time of trial. More, 
it may be important to show the progress of injuries. The rec- 
ord can be maintained in either case with black-and-white as well 
as in color. But color speaks much more loudly. However, to be 
accurate in color, a photograph must be taken with a great deal 
of exactitude and, in my judgment, steps should be taken by the 
photographer to establish the accuracy of his color rendition. We 
see many beautifal color prints, but we have no way of telling 
how precise they are. In preparing color photographs for Court 
use there are two means to establish their color-accuracy. The 
first is to include a color swatch in the photographed object so 
the swatch may be brought to Court, along with the picture, so 
that a comparison of the swatch with its photograph can be made. 
If the colors in the pictured swatch match faithfully the colors 
of the swatch, accuracy has been substantially achieved. The sec- 
ond method is to include in the object photographed a 14” 
gray-scale, showing 10 gradations from white to black. On the 
scale, these gradations are sharp and distinct. If there is a 
separation between each of the gradations in the photograph, 
and the white end of the gray-scale comes out white and the 
black end is black, then we know we have a color photograph as 
accurate as the art will allow. This second method to determine 
the accuracy of color rendition is regarded by the technical work- 
ers in color photography as far superior in accuracy to the swatch 
method. 

While I understand there is virtually no law in California on 
the point of color photography, the fact remains that, under proper 
conditions, it is far more accurate than the black-and-white tech- 
nic which the law no longer questions when properly offered. 
The main obstacle to color photography is its cost. Eight inch 
by 10” prints cost from $3.50 on up to $50.00 per print, depend- 
ing upon the quality of process used. In my judgment, the 
cheaper prints are actually inferior to black-and-white prints. 
Excellent 8’ x10” prints can be had in the neighborhood of 
$13.50 each, in addition to the taking costs, film and processing. 
It cannot be denied, however, that when the stakes are high, and 
faithful reproduction is required, there is no substitute for color. 
So that costs can be kept under control, it is sometimes advisable 
to have the color transparencies made, say with 4” x 5” film, 








w 
to 
th 
se 


W 
th 
m 
ar 
or 


tic 
ag 
fr 
on 
of 
Hi 
Sa 
va 








Aucust, 1951 463 


which then is preserved until it is known that the case is going 
to trial, at which time the prints may be ordered. Meanwhile, 
the transparencies themselves may be used to show opposing coun- 
sel, if advisable, and sometimes with excellent effect in bringing 
a case to a pre-trial settlement. 

Up to this point, I have been writing of still photographs. 
What about motion pictures for Court use? In my judgment, 
there is very little use for them except when motion or rate of 
motion are issues. It must be remembered that motion pictures 
are nothing more or less than a series of still pictures flashed 
on a screen at such a speed as the eye views their positional 
transitions as continuous. Unless there is some purpose in par- 
ticular, such as to show a person running, walking, or working 
against a plea of invalidism, there is very little to be gained 
from motion pictures. Moreover, unless the picture is projected 
onto the screen at the precise rate at which it was taken, the rate 
of motion will not be the same is it was at the time of taking. 
Here it must be determined that the projector operates at the 
same speed as the taking-camera if the rate of motion is to be 
valid. 

It doesn’t make much difference what kind of a camera took a 
picture if the picture is a good one. After all, a camera is sim- 
ply a light-tight box so built that a predetermined amount of 
light falls upon the film. There are a lot of different factors 
involved in that moment of exposure upon which many books 
have been written. It seems to me the main thing here is the 
lens through which the light passes from the object to the image- 
plane, or film. Cheap ienses won't make sharp pictures. Even 
good lenses are in error somewhere, for the perfect lens hasn't 
been made. By stopping down, that is, by making the hole 
through which the light passes smaller than its maximum—and 
many lenses will correct 








thus taking more time for exposure 
their defects. The main thing is, does the lens record in true 
perspective the object sought to be photographed? If it does 
that within a reasonable degree of sharpness, then the picture is 
a good one. 

Ordinarily speaking, such distortion as occurs from lens er- 
rors has no effect on the factual representation in the final picture. 
Just the same, there is one kind of distortion that is easily intro- 
duced by some types of cameras. To understand this, it must 
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be understood first that the lens plane and the film plane should 
be centered and parallel. This condition is usually fixed solidly 
in the design and manufacture of most cameras. However, in 
such instruments as the view-cameras, the Speed Graphics, Lin- 
hof Technikas and others, the photographer is free to vary these 
two relationships. Now, in the usual photography, say of a tall 
building, taken from as close a position as possible, the parallel 
verticals seem, in the final print, to tend to meet each other. The 
appearance is entirely “distorted.” Yet it has been proved re- 
peatedly that the eye sees these parallels the same way as the 
camera, but the mind takes over and “corrects” this. In the 
cameras with plane adjustments, these perspective parallels can 
be straightened out. The result is they seem to be normal in the 
print when, in fact, they have been mechanically distorted! Fur- 
ther, from a normal negative in an enlarger, this “corrective dis- 
tortion” can be easily introduced into the final print by tilting 
the enlarging board. It is my own notion that these technics 
should never be resorted to unless there is a good reason and a 
full disclosure is made by the offering party. 

Today, the bulk of the photographs offered in evidence are 
enlargements. That is, the film is smaller than the final print. 
Is there any harm in this? In my judgment, and without going 
into a technical discussion of it, an enlargement made with the 
right kind of equipment is sharper than a contract print of the 
same size. 

The enlarger also makes it possible to produce a better pic- 
ture than the contact printer when the scene is photographed 
under adverse conditions. A white building, in bright sunlight, 
bordered with trees and shade will record fairly well on the film. 
However, photographic printing papers do not have the range, 
or latitude as it is called, to handle this problem. A _ so-called 
straight print—one that is made with a uniform amount of light 
cast upon the negative surface for transmission to the paper, 
will not record in detail the theoretical scene set out above. The 
white building, on the negative, is very dense. The shadow areas 
are very thin. Not enough light goes through the thick areas 
and too much goes through the thin areas, with the result that 
the print shows full black shadows and the white building ap- 
pears without detail. By interposing the hand or other opaque 
material between the film and the paper to hold back the light 
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coming through the thin areas of the negative, and thus to allow 
more light to pass through the thicker areas of the film, a bal- 
anced print can be achieved. This technique is known as “dodg- 
ing.” It is purely a mechanical problem introduced by the dif- 
ference in sensitivity to light existing between film and paper. 
Should any objection arise as to this technic, the answer lies in 
the photographer being present in Court and having with him the 
negative from which the print was made. In this fashion, he is 
able to demonstrate that everything which is on the paper is on 
the film. It is a practice so common in photographic work that 
to question its integrity can well be regarded as carping. 

This subject is so vast that technical schools teaching it run 
their courses from two to four years. To be fully versed in 
photography, the lawyer would have to give up his practice. How- 
ever, the essential questions (apart from the identifying, offering 
questions) to establish the validity of a picture can be asked 
in a minimum of questions, either on direct- or cross-examina- 
tion. I suggest ‘the following : 

1. (Black-and-white, color, motion.) When was the picture 
taken? (This question is particularly important to establish that 
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nothing critical has been added or taken away from the scene in 
which the litigated episode occurred.) 

2. (Black-and-white, color, motion.) What kind or make of 
camera was used? (In the case of still cameras, this leads the 
way to determine whether or not the lens plane and the film 
plane were centered and parallel; in the case of a color print 
this paves the way further to determine whether or not a good 
lens was used. In the case of a poor lens, color registration is 
NoT accurate, and the color print will be far from accurate. In 
the case of a motion picture camera, this question opens up the 
taking speed so that a determination can be made of the speed of 
the projector. Hence, this one question automatically suggests 
others for the follow-through. ) 

3. (Black-and-white, motion.) What kind of film was used? 
(This question is of no importance if color tonal-values are not 
involved. If they are involved, then the answer must be “pan- 
chromatic” film if true proportional values as the eye sees them 
are to be established.) 

4. (Black-and-white, color, motion.) Was a filter used? 
(Filters hold back certain wave-lengths of light, transmit others 
and, depending upon the film, create all sorts of different effects. 
The use of a filter should be established on direct examination so 
that its purpose is fully explained at that time. There are good 
reasons for the use of 2 filter, but if those reasons are brought 
out on cross-examination it would appear that a sneak play was 
being attempted and much can be made of it. Usually, in black- 
and-white prints, a filter shot can be detected if the sky appears 
dark and clouds are prominent. However, this is only a general 
rule. Ordinarily, filters do not function against the sky when it 
is overcast and photographs without filters will sometimes show 
a dark sky and light clouds. However, it is reasonably safe to 
suspect filter shots when dark skies and clouds appear in the 
print. ) 

5. (Black-and-white, color.) Was there any re-touching done 
on the negative? (If there be any doubt on this point, ask that 
the negative be produced for critical examination. ) 

6. (Color.) How is color accuracy established? (This ques- 
tion to be asked in the case of color prints or transparencies, pro- 
jected slides or motion pictures in color are used and when color 
or its intensity is at issue. It is well to remember that the dura- 
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tion of the exposure in color largely controls the color rendition, 
and the latitude between correct exposure and incorrect exposure 
is very slight. However, questions as to the actual time of 
exposure are worthless because camera shutters are not “on the 
nose” by any means. A camera may shoot at 1/25th of a second 
when it is set at 1/50th. This is of no concern once the photogra- 
pher has learned to correct for this error. For my part, in 
taking color, I take three shots: (1) at speed and aperture I be- 
lieve to be absolute, (2) at a half-stop over that and (3) at a 
half-stop under. The one of the three which reproduces most 
accurately the gray-scale discussed above is the transparency used. 
Failure to produce such evidence of color-accuracy should open 
the picture to grave doubts. ) 


7. (Motion.) Can it be demonstrated that the speed at which 
a motion picture was taken is the precise speed at which it is 
intended to project it upon the screen? (To answer the question 
that the camera was set at 16 frames per second, for instance, 
and that the projector is set at 16 frames per second establishes 
nothing. Variations in the mechanical operation of both camera 
and projector usually exist and, unless proper tests of both in- 
struments have been made, then the rate of motion which will 
appear on the screen will not be accurate. This question is not 
important, of course, if the rate of motion is of no consequence. 
To illustrate, I once photographed a certain curve to show that 
all automobiles making the turn went over the white center line. 
The fact they went over it was important—not the speed at which 
they did it. Hence, in this instance, the taking and projecting 
speeds would be of no consequence. ) 


Of course, other questions can and should be asked. They 
suggest themselves. In the main, however, it seems to me that 
if opposing counsel can agree that a given picture represents 
that which it purports to represent, very little is gained in at- 
tempting a lengthy cross-examination to discredit it. The chances 
are, what with the great number of photographers who have 
studied this field in the armed services, plus the many GI boys 
and others who have graduated from the technical schools since 
the War, extensive cross-examination of such persons will only 
tend to build up the expertness of the witness. On the other 
hand, if there is anything “fishy” about a picture, an understand- 
ing of the few suggested questions above ought, to mix the 
metaphor, “smoke it out.” 
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PRELIMINARY REPORT 
(Continued from page 450) 

(C) It is not uncommon to have a report show that a proposed 
grantor had been in a state institution because he was found to 
be mentally ill, or to have made excessive use of alcoholic sub- 
stances, or to be a sexual psychopath. Frequently, this proposed 
grantor has been released to the custody of his family. Then one 
day from Needles he sends his deed to the titie company at San 
3ernardino.. 


No proceeding has occurred by which he lost his legal capacity 
to make a deed, but there are some questions in the title officer’s 
mind about relying on that deed. Is this grantor able to make a 
deed that can be relied upon? Is he employed? Is he under 
close supervision of his family and subject to restraints of his 
freedom of action? What might the family lawyer, the bank 
manager, or escrow man say about relying on his deed? Some- 
times more information as to why the sale is being made will be 
of help in estimating whether a guardian or guardian ad litem may 
later be appointed to disturb this deed. The most reliable help 
is often from the lawyer who is acquainted with the grantor, and 
who in his letter to the title company fully states the facts known 
to him relative to the grantor and the sale. 


(D) In 1950 three husbands and the wives of two of them 
signed a contract to buy an orange grove. Next they organized 
a corporation and set up an escrow wherein the vendor in the 
contract, which he had recorded, deposited his deed to the corpo- 
ration. The report disclosed to some of the vendees that a wife 
of one of the vendees, theretofore not known to them, had a pos- 
sible interest in the property. No divorce action was pending. 
No agreement was extant or proposed referring to marital un- 
happiness. She simply didn’t believe in selling land. Land, espe- 
cially if purchased by her husband, was too valuable a commodity 
to sell. She would not sign any documents. The grove needed 
preparation forthwith for a growing season. Crop financing was 
urgent and being arranged. 


The lawyer for the husband also represented the other vendees 
who were the directors and proposed stockholders. Discussion of 
the matter with the lawyer led to a recommendation that he set 
the facts out in a letter to the title company. Thus the lawyer’s 
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letter was speaking for his client and a matter very urgent to the 
client didn’t have to depend on someone’s memory of matters 
discussed in an hour’s conversation. The letter made it possible 
for the insurer to conclude that the risk was remote that the wife 
would object to the transaction. Some of the information in the 
lawyer's letter was that: 

1. Documents and letters in his file disclosed that the vendees 
at all times intended to convey the property to the corpora- 
tion. 

2. Six months earlier the husband had sold much valuable per- 
sonal property. The wife had been asked to sign papers 
and she declined. The wife has not questioned the sale. 

3. The husband used his separate funds as his share of the 
down payment. A decree of distribution disclosed that the 
husband acquired a large amount of cash. Husband’s rec- 
ords segregated his separate and community property. 

4. The corporation proposed to issue stock to the husband for 
his vendee’s interest. 

5. The lawyer knew the husband and wife personally and gave 
positive assurances as to the reasons for the wife’s attitude. 
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(E) Many people find that the established churches in their 
community do not preach the true gospel. As they weigh this 
situation and speak with kindred minds, they finally come together 
in each other’s homes far meetings. Need arises for a name for 
the group and one is selected that reflects the distinguishing fea- 
ture of their belief. Prospective growth indicates the wisdom of 
acquiring land on which to build a church. Several of the group 
make substantial contributions and the others add according to 
their faith and ability. A lot is purchased and the deed is made 
wherein the grantee is the name selected by them. No escrow. 
No title insurance. 

Several years later the builders of a market want the lot for 
parking space. The report vests in church name, subject however 
to a question as to whether the church was incorporated. Inquiry 
discloses that the able preacher who welded this loyal group to- 
gether died and after a few years only a few elderly ladies recall 
the facts. “No, there was no corporation, I’m sure of that.” 
“We had no by-laws.” “No, I’m sure that we had no trustees— 
you see, Brother Walkinshaw and several of the men took care 
of the temporal matters.” 

Actually, there was no qualified grattee. A proper vesting is 
in the grantor named in the deed to the church. Inquiry dis- 
closes that he died in another state soon after the deed was given. 
The value of the lot may not have been sufficient to interest the 
kin in having the decedent’s estate administered. Sometimes 
enough people interested in the church group can be found who 
will assemble, elect officers and authorize giving a deed. No sug- 
gestion is here made that such a deed is the proper answer. Some- 
times a larger church body has informally claimed the remnants 
of the former group, secured tax exemptions or paid taxes and 
will now give a deed. However, if the land has present or pros- 
pective substantial value, it is usually required that a regular 
record title be established before title insurance is available. Here 
again the report gave the parties their first knowledge of the con- 
dition of the title. 

(F) Mechanics’ liens of record may become first known to an 
owner by means of a report. He has a sale in escrow and much 
work has been done relative to the financing. Loan commitments 
have time limits and of course the lender will not accept any risk 
inherent in the mechanic’s lien. 
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The seller contends that the notice of completion was regular 
and that this lien claimant, a subcontractor, was paid. The seller 
wants to litigate the claim. The seller argues persuasively that 
the claim has no merit. However, many unknown factors bear 
on the merits of the claim and a trial may develop other significant 
facts. Lawyers expedite the finding of a solution to the seller’s 
predicament usually by means of a deposit of funds. The lawyer 
understands his client’s indignation, but recognizes that the title 
insurer does not want the responsibility of having to litigate and 
possibly pay or settle the claim. 

(G) Preliminary reports frequently add breadth to an owner’s 
comprehension of federal tax procedures. To many owners the 
final abandonment of the principles of the constitution seems to 
have occurred when, after recording the trustee’s deed following 
a sale under the deed of trust, they are advised by the report that 
after the deed of trust was recorded, a lien for unpaid federal in- 
come taxes was recorded and that the title insurer will not regard 
the trustee’s deed as having eliminated these tax liens. 

(H) The preliminary report informs widows and surviving 
partners of some of the matters that two or three former partners 
did not attend to. Men may have a successful association for 
many years, and regard themselves as partners. Except for those 
partnerships regularly dealing in real property, many enterprises 
which are partnerships in fact are without any written agree- 
ments of partnership. The partners did not know about recording 
a statement of partnership as provided for in the Corporations 
Code. The fact of a partnership is found in their methods of 
accounting, on their letterheads, their business contracts, tax re- 
turns, bank accounts and other records. 

While the business was active, the partners used partnership 
funds to purchase land for partnership purposes. The usual 
problem revealed by the report is that the partners took title in 
the name of one of them, and that one is now deceased. Hence 
we have a public record ownership of what was intended to be 
a partnership property in a partner now deceased. The surviv- 
ing partner has the responsibilities imposed by law on him rela- 
tive to the partnership property and the probate representative of 
the deceased partner must account for the interest of the deceased 
partner in the partnership. Perhaps the probate representative 
has inventoried an undivided half or all the property without 
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reference to a partnership and proposes a sale to the surviving 
partner or a stranger. Or the surviving partner is unable to wind 
up the partnership because title is in the deceased partner. Law- 
yers for interested parties are indispensable to the development 
of a program to straighten out these matters. Title insurers uni- 
versally insist that the laymen involved have their lawyers assist 
in working out the problem. 

The attorney for the representative may recommend amending 
the inventory to properly show the interest of the decedent. Where 
there is a controversy between the alleged surviving partner and 
the probate representative, an action is necessary to determine the 
facts. In some instances the surviving partner is the executor and 
the probate court has jurisdiction to make orders that can be 
helpful. 

. ss 

The foregoing illustrations are just a few of the title situations 
first made known to interested parties by a preliminary report. 
Frequently the defects and exceptions are eliminated by the work 
of the owner’s lawyer. In many instances the problem is a mixed 
question of law and business risk, i.e., a matter that warrants 
consideration by the “title committee.” 

The solution of these problems will largely depend on the full 
statement of relevant facts found in your letters, wherein you re- 
quest that some exception in the preliminary report be eliminated. 
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